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Re: Ex Parte Notification
GN Docket No. 00-1851- Inqniry Concerning High-Speed Access
to the Internet Over Cable and Other Facilities

Dear Mr. Caton:

On Tuesday, February 26,2002, Michael Willner, President and CEO ofInsight
Communications Corporation ("Insight"), Colleen Quinn, Senior Vice President, Corporate
Relations, and Seth A. Davidson, counsel for Insight, had separate meetings regarding the above­
referenced proceeding with the following Commission personnel: Commissioner Kathleen Q.
Abernathy along with Stacy Robinson and Jennie Berry from her staff; Susanna Zwerling (Office
of Commissioner Copps); Catherine Crutcher Bohigian (Office of Commissioner Martin); and
Susan Eid (Office of Chainnan Powell).

During these meetings, Insight urged that the Commission resolve the pending inquiry in
a manner that provides certainty and clarity with respect to the regulatory classification of cable
modem service and the regulatory implications of the selected classification. In particular,
Insight focused on the need for a continuation of the Commission's marketplace-oriented policy
regarding the offering of multiple ISPs over cable modem platfonns and for clear statements by
the Commission restraining state and local regulation of cable modem service should it be
classified as an "infonnation service." Insight also discussed the possibility that a detennination
that cable modem service is an "infonnation service" will trigger class action lawsuits seeking

O--r-(



Mr. William F. Caton
February 20,2002
Page 2

recovery of franchise fees collected by cable operators who, in good-faith, treated cable modem
service as a "cable service" pending resolution of this proceeding. In addition to endorsing
comments encouraging the Commission to clarify that cable operators are not subject to
retroactive refund liability for previously-collected franchise fees on cable modem service,
Insight suggested that the Commission reconfirm that disputes arising out of the inclusion of
particular cost elements in subscriber rates are rate regulation matters subject to review only by
local franchising authorities and/or the Commission pursuant to the Commission's rules and
procedures.

Included with this letter is a written outline ofInsight's presentation, along with other
documents provided to the participants in each meeting. Pursuant to Section 1.1206(b) of the
Commission's rules, an original and one copy of this letter and the attachments thereto are being
submitted to the Secretary's office for inclusion in the record of the above-referenced proceeding
and a copy is being provided to each of the participants in the meetings. If there are any
questions regarding this matter, please communicate directly with the undersigned.

Respectfully submitted,

Seth A. Davidson

cc: Commissioner Kathleen Q. Abernathy
Stacy Robinson
Jennie Berry
Susanna Zwerling
Catherine Crutcher Bohigian
Susan Eid

143527



TALKING POINTS: CABLE MODEM NOI

• Regulatory Classification

Need for certainty.

A " tentative conclusion" that cable modem service is an "information service"
that fails to recognize the interstate character ofthe service and the need for
national uniformity will only fuel the regulatory uncertainty that has hampered
deployment to date.

Further Notice should be avoided.

• Framework of any Further Notice

National policy should be to "promote competition, deregulation and innovation
wherever possible in the communications market."

Tentative conclusions.

Any unresolved issues should be accompanied by tentative conclusions to
provide focus to policy debate.

Interim freeze on state/local regulation of cable modem service.

Burden should be placed squarely on those seeking to impose state or local
regulation on this highly competitive service.

Pending the resolution of any Further Notice, the FCC should impose a
freeze on any state or local regulation of cable modem service.

If market failures requiring state or local regulation are demonstrated, the
freeze can always be lifted, while not impeding deployment of cable
modem service in the interim.

• Regulatory Implications

The Commission should assert its plenary jurisdiction over cable modem service.

Nationwide application of federal policies.

Implement Congressional intent to prevent burdensome regulations and spur
deployment.

No "Forced" access.

-_._- _ .•._.--- --_.. _--_..



No local franchise requirement or other entry barriers.

No additional franchise fees or right-of-way payments.

No other local obligations under cable service model.

Free service to local agencies.

Rate regulation.

Build-out timetables (especially in renewals).

Customer service.

Performance standards.

• Provision of "information service" does not change the nature of a "cable system"
facility

Gulf Power - A cable system that provides information service is still a cable
system.

Title VI expressly permits cable systems to provide information services in
addition to cable service.

H. REP. 98-934, 98th Cong., 2d Sess. 44 (1984) ("[C]able operators are
permitted under the provisions of Title VI to provide any mixture of cable
and non-cable service they choose.... A facility would be a cable system
if it were designed to include the provision of cable services (including
video programming) along with communications services other than cable
service.")

LFAs are expressly forbidden from regulating information services on cable
systems.

§ 544(a) (franchising authorities "may not regulate the services, facilities,
and equipment provided by a cable operator except to the extent consistent
with [Title VI").

§ 544(b)(I) (franchising authority may not "establish requirements for ...
information services").
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No franchise may overrule existing federal law.

§ 541 (a)(2) ("any franchise shall be construed to authorize the
construction of a cable system over public rights-of-way," without
limitation on the services to be provided).

§ 541 (b)(3) - - If Congress did not intend to require cable operators to
obtain an additional local franchise in order to provide
telecommunications service, then no such requirement should apply to
information services either.

Recognition that adding an information service to a cable system does not create
new franchising requirements is also consistent with:

The policy of Section 706, expressing Congressional intent to encourage
broadband deployment.

§ 230(b)(l),(2) -- Congressional directive to avoid regulation of the
Internet.

Need to treat information service providers equally.
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Federal ColIIDIIIIIications Commission
Washington, n.c. 20554

Sept.ember 17, 1997
DA 97-1995

CSB-ILR 97-8
Released: September 18, 1997

Cancast Cable Communications, Inc.
do Thoma<; R Nalhan, Esq.
Vice President/General Counsel
1500 Market Street
Philadelphia, Pennsylvania 19102-2148

Dear Mr. Nalhan:

This is in response to your letter of September 9, 1996. Aocording to your Idler, a
IllIIlIba ofc_action lawsuits have been filed against cable systam owned by Cancast in the
state 00UI1S of Florida and Alabama, alleging that the company has ov=llarged subeaibm by
miscalculaling the amount offtanchise fees that may be passed 1hroughto eachsubsaiber.' You
seek guidance on whether the issues in these suits are IIIIIItrtS ofcable television rate regulation
subjoct to the statulDIy and regulatory rules and procedures for the 1<:S01ulion of sud!. issues.
Altboogh copies of your letter were served on counseI of record in the Stale cases, the
Commission has received no reply to your letter.

You contend that the lawsuits allege that the company's rates, which include the ftanchise
fee as an itemized pass-through, violate state common law and seek remedies fur the alleged
violations apart from whether the charges violate Title VI of the Communications Act or any
pertinent FCC rule. You state that the lawsuits do not contend that the alIeged 0V<l"Charges violate
Title VI of the Conummications Act or any pertinent FCC rule. What the lawsuits allege,
according to your letter, is that the company's rates, which include the ftanchise t\:e as an
it=i2I:d pass-through, violate state common law. You ask fur coofirmation that und<r the
Communications Act and the Commission's rules a party wishing to cbalIenge the~ of
a pass-1hrough of a ftanchise t\:e in subsaibers' rates may do so ooiy }U'SIIIlI\t to the
Commission's rate regulation rules.

'0I<mky v. CooJcast CabIevisioo of Mobile, Inc, eI 01. Civil Aoti<ln No. CV'J6.OOO549, Mobile Camty Cir.
Court; !'nIdIIt. eI 01., v. CooJcast CabIevisioo of Tuscaloosa, Inc. Civil Aotion No. CV96-S2lI, 1IIooaIoosa Cooa-ty
Cir. Court; PIall, elol. v. CooJcast cablevisioo ofDodlan, Inc. CivilAdioo No. CV96-31O, IbBmCooa-tyCir.
Court; DeIpoob, eI 01. v. ConJCllSI CabIevisioo of West Florida, Inc. Case No. 96-2651, 12lh Iud. Cir. Coort,
_ Co.; _, eI 01. v. CooJcast CabIevision of Tallahassee, Inc. Case No. 96-2538 2nd Iud. Cir. Coort,
!..<on Co.; Fl<ld1a-. et 01. v. Com:ast OlbIevisioo of Panama City, Inc. e:- No. 96-1254, 14th Iud. Cir. Ct.,
Bay Co., FIa.
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Section 623(a)(l) of the Communications Ad of 1934, as amended, 47 U.S.C..§ 543.
states 1Ilal

[n]o FedcmI agency or Stale may tegulaIe the ra1l:S for the provision of cable
service excqJl to the extent provided IIIIdcr this section and section 612. Any
franc.bising authority may tcgU1ale the ra1l:S for the provision ofcable service, or

. any Olhl:r comrnunicoIions service provided ova- a cable system to cable
subscribers, but only to the extent provided under this section.

Section 623 lIdS forth a oomptehensive ftameworl< fur the regulation of ra1l:S for basic cable
service and fur cable~g service ("CPS'') tim, pursuant to regulations lIdopted by the
Conunission. Basic ra1l:S ofsystems not subject to effective competition are subject to regulation
by franchising auIhorities or, in certain cin:umstances in which the franc.bising IlI.dtuity is
unwilling or unable to implement such regulatiOll, by the Conunission. CPS ra1l:S ofsystems not
subject to effective comp<tition are subject to regulation by the Commission if a franc.bising
authority n:ceives~ from slJblaibers regarding such ra1l:S and, in tum, files a complainl
wi1h the Commission. Basic and CPS ra1l:S ofsystems subject to effective competition are not '
subject to regulatiOll, and ra1l:S for services provided on a per-cbanne1 or per-program basis are
not subject to regulation regardless whether a system is subject to effective competition.

Cable television system ftanchises fees are established in nnmicipll! francItise agreemmts
or through Olhl:r localmIinances or stalules. The level ofsuch fees is limited by Section 622
of the Communications Act

The 'Commission's roles, which esllIblish fronuIas and procedures fur detamining a
system's maximum pmnissible ra1l:S fur basic service and CPS tim, specifically permit systems
to 'pass through to subsaibml the full amount of any francItise fees paid to franchising
authorities. The Commission has made clear that ra1l:S for basic and CPS tim may inc1ude pass­
throughs of all francItise fees paid, including fees assessed on revenues oblained from sources
other than the sale of basic and CPS service. The following question and atISWtt appear in a
PublicNotice, Cable TelevisionRate Regulation Questions and Answers released May 13, 1993:

Question: May any portion of1ianchise fees attributable to unregulated services
be passed through to c:mtonas?

Answer: The t'JIIiIe amount of 1ianchise fees may be passed through to
subscribers.'

Thus, the Commission's regulations and policies permit a cable television operata to pass
through to subscribers a111ianchise fees which are attributable to boIh regulated and unregulated
services.

'Prior 10 ..__ of the TeIoco<m1unicali Iv:1 of 1996, a sub.aibe< could file a ......1aint direcdy with
the Commissioo. Today such ......Iaints may be IiIed ooIy by fnmchising autlJorities.

'Page 10, Question 31.
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As is evident from the I'orefling, the Commissioo regards questiCC1s relating. to the
propriety ofsuch franchise fee p6S daougb!l as rate regulalioo matters. RaIe regulation issues,
as is reflected in Section 623(aXI) of the Communicaliml Act, are to be reviewed and
adjudiC8ltXl by franchising lUblxities and'tX the Commission pursuant to~Comrniaion's rote
regulaIion standanIs and pocedun:s. Undec 1Inlep:occdla-es, sysIfmS subjed to reguJalioo I1JlIt
p;ovide fIanchising aullnities and the Commission with doognenlatjon 1bat """...tUlles 1bat
any pass-throughs of franchise fees have been properly calculated Upoo t=ipt of sudt
documentation,

[t]he ftancllising audtority or the Commission, as~may 11m review the
pass-througIt of in<xeeses in franchise fees and may otder a pospective rate
reduction and refunds in accoolance with our nties in the cvmt the qllDlOr has
increased its basic service rates by more than the increase in franchise fees
properly allocable to the basic tier ....

RaIe justifications relating to franchise fee.reIated increases in CPS tier rates will
be reviewed by the Commissioo aroxding to existing nties fir Commissioo
review of basic service tier rates.'

As the Commission bas ststed,

the Cable Aa. of 1992 maIcts f1ear 1bat regulation of the 'rates fir the provisioo
of cable service' is~ exclusively by the fedemI stlItUle and Omnissim
regulatioos. It lIterefire 'specifically ptdtljQ' stale and local "'i'~atjm.mich
is inoonsistent wilIt the fedemI nties ...~ stale law S1llIQ as on obstacle to
the~ and e=ulion ofthe full~ves ofCongress, the_law._ ,
18 .,....-.1 " .

'Fowth t)der on RecomidmJlioll, 9 FCC Rod sm, S796 (1994~

'lmpIa_ ofSoclioos of1llo Cable TeIovisi<II eooso--~ andee...-. Ad. of 1992: RIm
!quIalioo. SbdIr t)der on Recomi:t -. FIfIh RIpon and t)der, andSeI't1Ith NoIice of1'ropctJed
RJimrJ/;;ng, 10 FCC Rod 1226, 126S (1994).
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The Commission's rules and prooechm:s, therefure, provide the exclusive means for dc:unnining
whether ftanchise fees have been \XllPCrly "passed through" and whe.tha" the~ rates are
pennissible. State statutes, regulations and common law that have the effect ofpreventing cable
systans from passing through and recovering franchise fees in their entirety in reguIated basic
and CPS rates that conflict with the rules and procedures adopted by the Commission are
inconsistent withthe·~ set fOOh in Section 623 and have been preemplt!d. See Tune
Womer 0JbJe v. Doyle, 66 F.3d 867 (7th Cir. 1995), cert. denied, 116 S.Q. 974 (1996).

Sincerely,

Meredith J. JOIICS
Chief; Cable Services Bureau
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Mdermen face showdown
over Insight phOl1e' senice
Officials may order ~ to Ill. Igt_t WIth _lit, 'p!esidento!ope!lltlollSlbrIlleLoul&;W rksD' llIe -lime, we're IlOl r;oiD8 to VIlle .-,sald "tlle tiN hu c~eN
,,! epartment g1k~=-';"mtlIittl!e voted lbr LO\llsviHeto ls.Sue th& lll!eded p0r-
to ISSue boxp'ermits TueSliq to InlrodUee I relOllltlon !II!tI. anti that It seell104 that !lllIgbt

II8Xt week to requW: tbe,1OOrlr.I de- Ud ttle works depUllnIlll were
p:utmeIlIIO iJIUe1IIe pl!nd&, , . s~ It really CBIIle dOlllll' to ~

Thlt reaolulioll is a DIItlcdoll of tile Cil<l wu tbe Issue of aWlllabie
:~~~~~~,n ....ltb. lha de· space Je tho riBh.t of .....l[.... Gilt!

A sbowdown is 100llling in ttle "!nsIgIItllas WOI'lle4 over a'year sak!.''Wehivel.llght,meflUchise
louisville B.,ard ofAIeI.nn... o.er ef. .'!II!> the ei!y in IJTing loa~s the :-J.~ Uve. to PIlt out equipmeet
f~s. to expand Insight Commullica. nghtt: of way, to ll'y to' ellhancuheir u,e. ofway,..
II.OIIS local telephone StlVice into the SeMte as WlIU as introeluce the He nid th~ worlls d_partllltnt
CIty. phone service," she said. "Th have ~ to fl9Uire that tlui lllSight

Months after lnsid>.t began off';" nm Into elot of OlISlacles on ~e city J!~wer bOJleS 'he at ItIIst 7 feet fra...
ing phone Semel! lIl"ieffllfSon CoWl. side.' iIIe edS'l of'roade, wllloh ..auld oflvll
ly. !he c:>ble company 1$ stUl Wliitil>l: ''I'''e juSt been L'l,inJ: to !Jel pUbJie. ~~t.!b,e eq~nt,!l1l top of a sid..
(or cleo.ranee to buiJll itlllerwork in works,ro undet5lnd that this is. • ..... llI' oul5lde the IiglIt Of.~)',
the city, WiI'ere it Deeds ptrIIl,is5iOll to .otnetbill(we need to _ forward 'InsiClIt - to PIlI III power
put power.SUIllIlv boxes on about 200 \lIitlt. rt JlIIblic works does not wend box., ,betweec ,the ro'~ and.si!'e'
SPOIll in !he pUblrc right ofWl¥. . llII ollYolnncltand colDe back to lbe walk, "'~OII polSillle. 'The n3ltictlOXl

Alderman Denis. BenrIeY pres;. rable between now IIId TlIesda7 really fhes III the face of what we
dent of tbe boanl, seidlt's o;Uy fait then ...... forced l=o a resolution ;, ' , have a right to." he aaId.
to grant the licenses because llisigllt The works department "has 'not ~reu counters thallllSigbr's fran'
pays the city !lllJilJion e~ ill been very honest, In IDY opinion chile c1aet,,'t give the cable SeMce

. franchise fees tor use at the nil'llt of (brougb tIlis process." Ilentl!lY saii provider tile rightllt tIlilllco Ithas. "It
-..ay. ..'''~ time 1 gello the~ it's clo.esn'tCivetllem the l1Cbtta cia any-

PluS. she said. the phone li81Vi.... sOlllll!llillg cliItm'Ont " • thing~wanua do <:In 0IIl' pgbllc'e
that AT&T would provide oyer In. kgumencs that ih_ bo_ Pl'esent rill"t ofway,"'iheailid. ''That ~n.'
sighl's cable ..-.rk would anew a dllDger if hi! by a car ann't vaIiil. diise ~e Ii l10t for tllese lltBIn
customers to s;lve 1D0JIllY over!lle BentlO)' Bille!, boca",. the deYi.tios boxes, 1heKItHll boxes are for te·
rates~ by BelISouth. ·ha.. automatic cutoffs for the Ilatural lephOlly. The fibeblse we have is for

"I halll! • lot of conStituents who gas.1IO'NeI'ed em~l1l:Y generatol'S cable ll!tvite."
woUld love to save S10 a month,.. fnsid... OItaer comp~es; Gregg said. buy
.laid Butley, who belilYes the alder· "Whatever lIlelr hidden BgeJld4 is _eJOl9 ,.om PfOPerty ownelS.
men shoula Iell Lollisville's Publlc has reaill' cloUded lhe pfOC...." "Why couldn'tlllSight do somet:hlng
Works l)eplUflllenl to iSSIIe Wi(llt Bendeysalll. like tbal'/"
lhe pennlts to install the powu-snp. "'YOSle1'clay was sol'lelhing ofll Grqg aim said she doesn't trust
ply boxes. slam-dunk .gainst public WOlks," , llu~h! to wwk With Ilropeny oWllers

Bur Aldel'Olon Bo.rb;ara Gregg, G:e&l: said, adding rbal Ihe depJlft- to fintl 11\ agreeable pracamendor
chairwoman at the Loui<ville-.JeI'fi!r. "'ent had unmi<!y ''boen put iIlto the the b""os, and to land.oape aroand .
son COlUlty Cable Commission, says poslllon of being' tile had guy." t!IelIl, U she said' lhe company has
the .·foot·lall.~ boxes" tliar In· 8Ill Herron, elty workScIlrtetor. is- pratn)S0(\.
Sight plan. to inStall to provide back. sited a statement saying, "1'111 doillg "1h;at is a tote! ull/lUlll, and l've
up power for its phOfte ScM,. can be my due diligence 8S111 appilillfecl of. got nlllllOs of people thet have called
an eyesore and safety lIa2ard, end !ictal responSible fOf the PIlbllc light IllY ottIce" to complain atter !Ile in·
tIIey don't ne~ssar\l)' belong in me of Wtq, Public works will he meeWlg stallsJlon of • feW boxes was ap·
pubUc riJ!ht of way, TIl_ aldermen wilh repreSeOt:ltiVH frOIl1 insigbt to proved last year, "That's how I firSI
need to 'make sure the comll1unily doYelop a resolution we all agree nellI'd tIIey were p\ltling green boXes
isn't inundllled with ·thlse silting lit upon tIlat is ;11 the bost Interests of In. tro... I:he people who 'were baVing
peoll1e's fl'ontyards," Gregg s!lid. hotllsIlles.". it foreed down their throats." Gregg

I1regg siDa~terday that .he is Gregg Graff, Insight's senior vice said.


